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Current Topics. 


Practising Certificates : Solicitors with the Forces. 

THE November issue of The Law Society’s Gazette con- 
tains a useful note in regard to the renewal of the practising 
certificates of solicitors who have joined H.M. Forces. We 
venture to append the following particulars with due acknow- 
ledgments to our contemporary. The Council of The Law 
Society points out that (a) the certificate duty, having been 
imposed by statute, must be paid in the absence of any new 
legislation to the contrary ; (b) any solicitor who practises 
either by himself or as a partner in a firm, or who receives any 
share in the profit costs of the firm or who has a clerk or clerks 
articled to him, must take out a practising certificate ; and 
(c) the name of any solicitor not taking out a practising certifi- 
cate cannot be entered in the official list of practising solicitors 
in the Law List. Where practising certificates have not, 
owing to war service, been renewed, the Council will, in the 
absence of any other special circumstances, facilitate as much 
as possible the renewal of such certificates, although twelve 
months or longer may have elapsed since the date of the 
expiry of the last certificate. It is recalled that the Board of 
Inland Revenue has been authorised to repay stamp duty 
in respect of the practising certificates of solicitors (whether 
male or female) who have been or are engaged on active 
service with the fighting services (including those employed in 
uniform by the Fighting Services Departments in military 
formations or units) and who, when so engaged, have taken 
no active part in conducting the business of their firm. 
Applications will also be entertained for repayment of a 
moiety of the stamp duty in respect of the practising certificate 
in cases where the period which has elapsed from the date of 
the solicitor’s admission, excluding the period of his service 
with the fighting forces, is less than three years and the full 
duty of £6 or £9, as the case may be, has been paid. An 
application for repayment of stamp duty should be accom- 
panied by the relative certificate or certificates and supported 
by a declaration in statutory form setting forth fully the facts 
of the case, and in particular embodying a statement to the 
effect that during the period of the claim the applicant has not 
taken any part in his profession as a solicitor. The declaration 
need not be stamped and may be given by the applicant or by 
some other responsible person fully cognisant of the facts of 
the case. Similar evidence will be required in applications for 
repayment of a moiety of the duty, but the declaration in such 
cases should state in addition the date on which the applicant’s 
service ended, his rank at that time, and the name of the 
regiment from which he was discharged. If the applicant 
is not of commissioned rank, his discharge certificate should 
be forwarded. 


Town and Country Planning. 

A FEW weeks ago we drew attention to a letter which had 
been written to The Times by LoRD BALFOUR OF BURLEIGH, 
Chairman of the 1940 Council. The writer stated that 
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| investigations made by the council into problems related to 


social environment emphasised the important part which 
the building industry would be called upon to play in the 
future, and that the council welcomed the formation of the 
Ministry of Works and Buildings and the suggestion that it 
should not only mobilise the building industry, but also look 
to the future, so that what was built might not be a mere 
repetition, but might be worthy of a better Britain. Lorp 
ReErrH has, as we have duly recorded, since indicated the 
limited nature of the new Ministry’s functions in regard to 
planning, but a memorandum on reconstruction which has 
recently been forwarded by the 1940 Council will doubtless 
receive careful attention. The council was formed to promote 
the planning of social environment, and its memorandum lays 
stress upon the need to plan from the national point of view 
in relation to the whole of the national resources. It is 
recalled that the Royal Commission on the Distribution of the 
Industrial Population reached the unanimous conclusion that 
the circumstances of modern industrial and urban life were 
such as to require the setting up of a national body for broad 
purposes which might comprehensively be described as 
planning. That commission was agreed as to the main 
principles of a national town and country planning policy 
and was also unanimous in thinking that patchwork of local 
planning, even if made to cover the whole eountry, could 
never give birth to anything in the nature of a really national 
plan. The 1940 Council urges that an opportunity undreamed 
of at the time when the Royal Commission was appointed is 
now available, and that if this opportunity is to be used to the 
full the machinery for the development of a national scheme 
must be set up now. The council contends that it is of the 
highest importance that plans for reconstruction should be 
based on a survey of the national resources in the fields not 
only of industry, but also of agriculture and amenities, and 
the relation of all these resources to the proper distribution 
of the population. A plan nationally conceived, the 
memorandum states, will provide the opportunities to bring 
about that state of employment which must be realised if the 
standard of living of the population is to be maintained and 
increased ; and a national plan alone can settle the proper 
inter-relation of industry and agriculture and provide a 
working solution for a balanced relationship between town 
and country. 


Reasons for Detention. 


In reply to recent questions in the House of Commons 
concerning the information given to persons detained under 
reg. 18B of the Defence (General) Regulations, 1939, as to 
the recommendations of the Advisory Committee in their 
regard and in cases of continued detentions as to the reasons 
for the decisions, Mr. PEAKE stated that every person was 
informed of the decision of the Home Secretary as soon as 
it had been reached. The report of the Advisory Committee 
was a confidential report for the information of the Home 
Secretary, and was not communicated to the person detained. 
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A copy of the Home Secretary’s order for detention was 
given to the person concerned at the time of his arrest, and 
he subsequently received from the chairman of the committee 
sufficient particulars of the case against him to leave him 
under np misapprehension as to the reasons for his detention. 
It was to be appreciated that persons detained under the 
regulation in question were not charged with specific offences 
against the law. Where there was evidence of such offences, 
proceedings were instituted in the courts. The report of the 
committee was of an advisory character, and it was the 
Home Secretary’s decision which was final. The reasons for 
the detention were given to the detainee before the hearing 
of his case by the committee, and, if continued detention 
was ordered, it was clear that the reasons were the same as 
those for the original order. 


Railways and the Black-out. 


THE Home Secretary was recently asked in the House of 
Commons whether he was aware of breaches of the black-out 
regulations on the railway systems, and whether he would 
take the necessary action to secure from the railway 
companies a similar observance of the regulations as that 
demanded from householders. In reply Mr. MorRIsON stated 
that, in order to enable the railways to operate during the 
black-out, arrangements had been made to permit lights 
necessary for working purposes subject to conditions agreed 
with the Air Ministry. The railway companies had issued 
the necessary instructions to their staffs to secure that those 
conditions were strictly complied with; and any breach of 
the conditions was at once brought to the notice of the 
company concerned. 


The Black-out: Extension. 


AN extension of black-out obligations beyond the official 
time was advocated in a recent question in the House of 
Commons when the Home Secretary was asked whether he 
would give instructions to all occupiers to black out their 
houses and business premises before the official black-out 
time when the alert was sounded, and the weather conditions 
were such as to necessitate that action. Inreply Mr. Morrison 
said that there was no evidence that raiders in the late 
afternoons or on dull days had received assistance from the 
display of lights, and no change was at present contemplated. 
The position was, however, being constantly watched, and 
any modification of the regulations found advisable in the 
light of further experience would be promptly introduced. ° 


District Valuers. 


Ir appears from the current issue of The Law Society’s 
Gazette that some members of The Law Society have cxper- 
ienced difficulty in obtaining the name and address of the 
appropriate district valuer with whom to communicate on 
behalf of clients whose property has been damaged by enemy 
action. Our contemporary states that by arrangement with 
the Inland Revenue authorities the secretary of The Law 
Society is now supplied with a complete list of the names and 
addresses of district valuers and maps showing the areas with 
which they are concerned. Any solicitor, therefore, who 
desires to know the name and address of the appropriate 
district valuer in any case in which he is concerned is invited 
to communicate with the secretary upon the subject. 


Damaged Premises: Rating. 


THE Minister of Health has recently caused to be sent to 
the local authorities concerned a circular (No. 2215) in regard 
to rates on premises rendered uninhabitable, temporarily or 
permanently, by enemy action. The Minister recognises, of 
course, that he has no jurisdiction enabling him to determine 
authoritatively questions arising as to the legal liability for 
rates in such cases, but is of opinion that it is desirable, in 
order to secure uniformity of procedure, to indicate to rating 
authorities the course which, in his view, might reasonably 
be adopted. Premises completely demolished or so badly 
damaged as to render demolition necessary would, it is said, 
appear to be incapable of beneficial occupation, and rate 
liability would, therefore, cease from the date of destruction. 
Any rebate on rates paid, or allowance in respect of rates 
due, in such cases should, the circular states, be made 
forthwith. The value of the hereditament as appearing in 
the valuation list will call for review, and the machinery for 
revision should be put in operation ‘‘ as soon as may be.” 
It is suggested that the rating authority should take the 
necessary steps. As regards premises rendered temporarily 
uninhabitable by reason of structural damage, destruction 
of essential services, or proximity of unexploded bombs, it is 





suggested that rating authorities might properly take the 
view that such premises are not for the time being in 
beneficial occupation and that, for administrative purposes, 
the presence of furniture on the premises and other evidence 
of intention to return when circumstances permit could 
reasonably be regarded as immaterial. Individual cases are 
to be dealt with on their merits, but it is suggested that 
where, by reason of temporary unfitness for habitation or 
restrictions on access or user, an occupier is deprived of the 
use of his premises for a period exceeding seven consecutive 
days the premises should be treated for the whole of such 
period as “ void” for rating purposes. It is suggested, 
moreover, that where, in default of other accommodation, 
occupiers continue temporarily to use as essential shelter 
some part of their damaged premises, rating authorities 
might well regard many such cases as justifying the exercise 
of their discretion under s. 2 (4) of the Rating and Valuation 
Act, 1925—or, in London, the Remission of Rates (London) 
Act, 1940—as to total or partial remission of rates. Where 
premises have suffered only minor damage and occupation 
continues or is only temporarily interrupted pending the 
execution of ‘ first aid’’ repairs, the circular states that 
there would appear, prima facie, to be no case for the granting 
of a ‘‘ void ” allowance or reduction of rates, unless unavoid- 
able delay in executing the repairs results in the interruption 
of occupation for more than seven consecutive days. 


Divorce for Insanity: Medical Evidence. 


Sir Boyp MERRIMAN, P., recently announced in the course 
of the hearing of a divorce petition presented on the ground 
of the respondent’s incurable insanity within the meaning of 
the Matrimonial Causes Act, 1937, a new practice concerning 
the attendance in court of medical superintendents where 
the. Official Solicitor appears as guardian ad litem for the 
respondent. According to the note in The Times, the learned 
President said that, at the instance of the Official Solicitor, 
who acted as guardian ad litem in a great many of such 
cases, he had instituted a practice whereby medical super- 
intendents might in certain circumstances be allowed to give 
their evidence as to the state of mind of the respondent by 
affidavit. That would save inconvenience to very busy and 
responsible men and would also save costs to petitioners. 
His lordship went on to state that the procedure leading to 
the acceptance of such an affidavit should only be used where 
the medical superintendent was able to express, with reasons, 
an unqualified belief in the incurable unsoundness of mind of 
the respondent, as well as in the continuance of the care and 
treatment during the relevant period. The medical super- 
intendent should also deal in the appropriate cases with the 
question of extra comforts for the patient, and, generally, 
with any matters relevant to the issue. The words “ It is my 
belief that the respondent is unlikely to recover’ were not 
expressing an unqualified belief in the respondent’s incurable 
unsoundness of mind. Unlikelihood or improbability of 
recovery might be a very different thing from incurability. 
It was only when a medical superintendent felt himself able 
to express reasons for an unqualified belief in the unsoundness 
of mind of a respondent that the new procedure was apt. 





Recent Decisions. 


In Re Perrott; Westminster Bank, Ltd. v. Newman (The 
Times, 20th November), Morton, J., held that the marriage 
of two persons who had lived together for many years as man 
and wife was to be presumed in the circumstances of the case, 
and that certain documents giving title to approximately 
£20,000, which had been placed in a tin box about 1912, and 
were only discovered when the box was opened in 1939, 
devolved accordingly. 


In The “Gourko”’ (The Times, 26th November) BUCKNILL, J.» 
pronounced for a declaration of limitation of liability at 
£8 a ton on the registered tonnage of the ‘‘ Gourko ”’ in respect 
of damages arising out of a collision which took place between 
that ship and the defendants’ ship ‘‘ I. W. Winck,’’ which 
sank as the result of the collision. The action instituted by 
the owners of the ‘‘ Gourko ”’ had been settled on the terms 
that both vessels were equally to blame. 

In Re Courts (Emergency Powers) Act, 1939, and Re Bikker’s 
Application (The Times, 28th November), Morton, J., granted 
leave under the Courts (Emergency Powers) Act, 1939, to 
appoint a receiver of mortgaged property, but intimated that 
by virtue of the Defence (Evacuated Areas) Regulations, 1940, 
the receiver would only be able to apply any money coming 
into his hands in payment of arrears of interest which accrued 
due before the date of an order made by the Minister of Home 
Security under the above regulations declaring the part of 
the country in which the property was situated to be an 
evacuation area. 
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War Risks and the Law of Tort. 


MANY employers and occupiers of property to-day are deeply 
concerned with the extent of their liability to their employees 
and to members of the public who use their shelters and 
there appears to be a general ignorance of the provisions of 
the Personal Injuries (Emergency Provisions) Act, 1939, on 
these matters. There also seems to be a great deal of doubt 
as to the position of an employer or occupier upon whose 
property a servant or member of the public is injured as a 
result of enemy or military action. The object of this article 
is to attempt briefly to analyse the duties imposed upon such 
persons by the law and to indicate the extent to which 
they may be liable for injuries sustained. 


The Position apart from Special Legislation. 

So far as the common. law is concerned, the position, 
assuming there to be no statutory interference, is that an 
employer owes to his servants three fundamental duties which 
he must discharge himself. This does not necessarily mean 
that the employer must himself personally take the necessary 
precautions, but it does mean that he cannot escape from his 
liability by delegating the duty to another person (even 
though he be a fellow servant, for the doctrine of common 
employment does not here apply), but will be liable unless 
that duty is properly discharged by someone. These principles 
have been laid down by the House of Lords, and in the same 
decision they formulated what those three duties are. They 
may be conveniently paraphrased as being (a) to employ 
reasonably competent fellow workmen, (b) to provide 
reasonably safe premises and plant, and (c) to provide a 
reasonably safe system of working. The decision referred to 
is that of Wilsons and Clyde v. English [1939] A.C. 57. In 
addition, the employer will always be liable for any personal 
negligence of which he may be guilty, though for the acts of 
fellow servants he will be able to plead the defence of common 
employment, except where the risk of injury from the acts 
of those servants was no greater than that from the acts of 
any other member of the public (Metcalf v. L.P.T.B. (1939), 
55 T.L.R 700). Certain rather limited exceptions to the doctrine 
of common employment are also to be found in the Employers 
Liability Acts. Apart altogether from his negligence or 
liability for the acts of his agents and other servants an 
employer is under a statutory duty to pay compensation 
(not damages) to a ‘‘ workman” who has been partially or 
totally disabled or killed by an accident arising out of and 
in the course of his employment, under the Workmen’s 
Compensation Acts. The liability of an occupier to persons 
who come upon the land in his occupation depends upon 
first principles of tort and can be summarised as follows : 
If he takes payment in return for allowing them to come on 
to the land, he is taken to warrant that that land and the 
buildings upon it are as safe as reasonable care on the part 
of anyone (including an independent contractor) can make 
them (McClenan v. Segar [1917] 2 K.B. 325; Francis v. 
Cockrell (1870), L.R. 5 Q.B. 501). 

The duty to persons who make no payment depends on 
whether they are invitees or licensees. To the former the 
duty (though not absolutely clear) is probably to make the 
premises reasonably safe, and certainly to warn of all dangers 
of which the occupier either knows or ought to know. To 
the latter the duty is a more restricted one and is limited to 
warning of dangers of which the occupier is aware. Of the 
innumerable decisions on this branch of the law the leading 
cases are Indermaur v. Dames, L.R. 1 C.P.; Addie & Sons 
v. Dumbreck [1929] A.C. 358; Hillen v. I.C.I. Alkali [1933] 
1 K.B. 20455; and Hall v. Brooklands [1933] 1 K.B. 205. 
To mere trespassers the duty is confined to not doing anything 
likely to injure them after the occupier is aware of their 
presence (Liddle v. Yorks C.C. [1934] 2 K.B. 110). 

It will be apparent from the above that there was never in 
any circumstances a liability on an occupier or employer for 
the results of enemy or military action in itself, but he might 
(apart from the special legislation to be discussed below) 
have been liable if by a breach of one of the duties mentioned 
above he caused or contributed to injury or damage which 
was also in part due to military action. For instance, if a 
faultily constructed shelter fell on business visitors as a result 
of a nearby bomb, or if gas or water escaped into it after 
bombing because it was negligently constructed or worked, 
there might have been a liability. 

In addition to this common law liability, an employer 
might have found himself liable to pay workmen’s compensa- 
tion to a workman who had been injured by enemy or military 
action. Whether any particular bombing or war injury would 
give rise to such a right to compensation depended on whether 
the workman was more exposed to that risk than other 
persons, and in so far as he was exposed to an additional risk 





(because of a glass roof or the urgent or dangerous nature of 
his work) he could claim under the Acts (Cooper v. N.E.R. 
(1915), 32 T.L.R. 181; Allcock v. Rogers [1918] W.N. 96; 
Bird v. Keep (1918), 118 L.T. 633 ; see Willis, pp. 109-110). 


Effect of Personal Injuries, etc., Act, 1939. 

Almost all the above considerations and rules are rendered 
obsolete and of academic interest only so far as injuries 
due to military action are concerned by the provisions of 
the Personal Injuries (Emergency Provisions) Act, 1939 
(which will be referred to throughout this article as ‘‘ the Act ’’). 
In addition to conferring rights to allowances and pensions 
for disablement—whether temporary or permanent—and 
for death, the Act contains provisions in s. 3 designed to 
bar any claim at common law or under any other Act. 

The rights of the injured person or his dependents to a 
pension or allowance under this Act and the scheme made 
under it are of importance only to the injured persons 
themselves, and this article confines itself to considering how 
far the Act gives relief from liabilities which would otherwise 
arise. 

The Act draws a distinction between a “ war injury ”’ and 
a “ war service injury,’’ both of which are defined in s. 8. 


War Injuries. 

The definition of ‘‘ war injury ’’ may be roughly paraphrased 
as ‘‘ an injury due to military action ’”’; it includes injuries 
sustained through enemy bombing or as a result of defensive 
measures taken to deal with such attacks and is wide enough 
to cover the case of damage caused by a falling aircraft or part 
of an aircraft. For such injuries s. 3 provides that no person 
shall be liable either at common law or under any enactment 
or contract and this immunity is expressly extended to 
liability under the Workmen’s Compensation Acts. The 
result is that so far as injuries caused by military action are 
concerned, an employer cannot be held liable even though 
he has himself been guilty of a breach of duty or of 
contract, and has by so doing contributed to the damage, 
nor will he be liable under the Workmen’s Compensation 
Acts even though the accident occurred whilst the workman 
was engaged at work in which he was particularly exposed 
to danger of this sort. 

The apparent hardship to the injured person is offset to a 
small extent by the fact that he is entitled in most cases to a 
pension or allowance under the scheme. 


Industrial Accidents during Air Raids. 

Since it is now clear that there can be no liability to an 
employee for a ‘“‘ war injury,” it only remains in this connection 
to consider how far, if at all, the liability for other injuries 
may be affected by the existence of an air raid or similar 
danger. Ifan employee remains at his post during an “‘ alert ”’ 
and whilst so engaged suffers an accident arising out of and in 
the course of his employment there seems to be no reason why 
liability under the Workmen’s Compensation Acts (or for 
breach of duty or statutory duty) would not be quite unaffected, 
and it is considered that he would be entitled to claim just as 
if no such warning had been received. Where he remains at 
his work in defiance of instructions (whether* because he is 
told to knock off on the “‘ alert ’’ or because the roof spotters 
have given the immediate danger signal, and he has orders 
then to go to shelter), and is then injured, it is a more doubtful 
point whether he can recover, but it would seem that in such 
a case his conduct is such that he would be debarred from 
claiming compensation unless the injury resulted in death- or 
permanent disablement, on the ground that such conduct 
was serious and wilful misconduct under s. 1 (1) (0) of the 
Workmen’s Compensation Act, 1925. If death or serious 
injury resulted he would come within the proviso to that 
subsection and could claim, provided that he was acting at the 
time in the course of his employment and the accident arose 
out of it. 


A.R.P. Workers : War Service Injuries. 

A “‘ war service injury ”’ is defined by the Act (s. 8) as an 
injury suffered by a civil defence volunteer which is certified 
to have arisen out of and in the course of his duty as such 
volunteer and not out of and in the course of his employment 
in any other capacity. To understand this definition aright 
it then becomes necessary to ascertain who is a civil defence 
volunteer. Here again there is a statutory definition in s. 8 ; 
but it is most unhelpful as it merely states that he is any 
person who is certified to be a member of a “ civil defence 
organisation ’’ by a responsible officer of such an organisation. 
To discover what is a civil defence organisation, it is necessary 
to turn to the Scheme made under the Act, for s. 8 again 
defines it as meaning such organisations established for civil 
defence purposes as are declared by the Scheme to be civil 
defence organisations to which this Act applies. The Scheme 
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is now that of 1940 (S.R. & O., 1940, No. 1307) which gives 
a definition in the First Schedule. The relevant passages in 
this definition are to be found in paras. 6 and 14, which provide 
that an organisation maintained for the protection of employees 
and persons who may be on the premises by an employer 
who employs normally at least thirty employees will be a 
civil defence organisation provided that (a) it contains 
normally at least six members ; and (b) those members have 
been or are being, trained effectively and equipped to perform 
between them the duties of “ giving first-aid treatment, 
dealing with the effects of gas and fighting fires.’’ It will 
be observed that the roof spotter, the warden and shelter 
marshal are not included. 

It is now proposed to deal firstly with the possibility of 
accidents to employees who are not members of a civil 
defence organisation as so defined, and secondly with those 
who are. If a roof-spotter or shelter warden suffers a war 
injury, any right of action or claim he might otherwise have 
had will be barred by the earlier provisions of the Act, which 
have already been discussed. If, however, whilst discharging 
those duties he sustains an accident which does not arise out 
of military action, and so is not a war injury as defined in 
the Act, the view is expressed that his ordinary rights of 
action and claim will be unaltered. It also follows that, if 
his duties are recognised by his employers. he will clearly be 
acting in the course of his employment and therefore entitled 
to claim under the Workmen’s Compensation Acts. 

The position with regard to such employees as are members 
of a civil defence organisation as above defined is different 
and more complex. Here again there is no doubt but that 
he will have no rights in respect of a war injury ; the difficulty 
only arises if he suffers an injury which is not a war injury 
whilst he is performing his civil defence duties. 

The Act provides in s. 3 (1) (b) (ii) that the employer, 
inter alia, of such a person is not liable for any war service 
injury he may sustain. It will be recollected that a war 
service injury is defined as being an injury which arises 
out of and in the course of his civil defence duties, and not 
out of and in the course of his employment in any other 
capacity. Although the construction of this section is not 
entirely free from doubt, it is almost certain that its effect 
will be to relieve the employer of all liability for any injury 
which may be sustained by a recognised member of a civil 
defence organisation whilst he is performing his duties as 
such. If therefore a fire-fighter on duty falls down the stairs 
or a member of the first-aid squad injures himself whilst 
practising bandaging, they will have no claim notwithstanding. 
that the accident happened during their working hours and 
at a time when they were authorised by their employers to 
undertake the task in question. 

It remains to point out that the employer will not be 
relieved from liability for an industrial accident (which is not a 
war injury) which happens to an employee of his who is a civil 
defence volunteer if the accident occurs at a time when he 
is not performing his duties as such volunteer but is merely 
discharging his ordinary work. 








Finance Regulations. 


Consolidation and Amendments—V. 
THE Order in Council (S.R. & O., 1940, No. 1732), dated the 


24th September, 1940. amending the Defence (Finance) 
Regulations, has introduced several new regulations and 
amendments to old regulations which are of considerable 


importance and interest. 


Restriction on the Import of Sterling Bearer Securities into the 

United Kingdom. 

A new regulation, numbered 2c, was introduced by the 
above-mentioned order and deals with this matter. This 
regulation should be compared with reg. 2B (84 Son. J. 519) 
since it deals with another aspect of the problem to which 
that regulation is directed. Just as English banknotes fell 
into enemy hands upon the overrunning of the Continent 
so did many English bearer securities and to prevent him 
obtaining any advantage from this fact reg. 2c became 
necessary. Subject to exemptions to be granted by the 
Treasury, no sterling bearer securities shall be sent or brought 
into the United Kingdom, and any person so sending or 
bringing such securities shall be guilty of an offence against 
this regulation. In order to assist the enforcement of this 


regulation, the powers of search, the right to go aboard and 
search any vessel, vehicle or aircraft, and the powers to seize 
any sterling bearer securities if found during such search, 
as enacted by reg. 2B (2) (3) (4) and (5) in the case of banknotes, 
Para- 
as any bearer 


are made to apply in the case of bearer securities also. 
graph (4) defines ‘“ sterling bearer securities ”’ 





bond, share warrant to bearer or other document of title by 
delivery of which the title to sterling securities or any interest 
therein is transferable, and a “ sterling security ’’ is one for 
which the principal, interest or dividend is payable in sterling 
or for which the holder has the option to require it so to be 
paid. 

Acquisition of Foreign Currency. 

The powers of the Treasury to acquire compulsorily foreign 
currency arise under reg. 5. Paragraphs (1) and (2) deal with 
the cases of persons entitled to sell foreign currency and persons 
entitled to assign a right to receive a payment in foreign 
currency. A new paragraph—(2B)—-dealing with persons 
entitled (actually or contingently) to receive a payment in 
any foreign currency to which this regulation applies has 
been introduced into reg. 5 by the amending order (S.R. & O., 
1940, No. 1732). If such person is or at any time since the 
3rd September, 1939, has been in the United Kingdom, or if 
a corporation is or has been resident in the United Kingdom, 
the provisions of the paragraph apply to him or to such 
corporation. Except with the permission of the Treasury 
no such person shall do or refrain from doing any act, so that— 

(i) the receipt of the whole or any part of the payment 
is delayed ; 

(ii) the payment in whole or in part ceases to be receivable 
by him, or receivable in that currency. 

There is a proviso that nothing in this paragraph shall 
impose any obligation, in respect of a debt, to procure 
the payment thereof at a date which is earlier than is 
customary in the particular trade or business in connection 
with which that debt was incurred. But this proviso should 
be considered in the light of the obligations which may be 
imposed by virtue of para. (2c) of this regulation. Again, in 
the case of payment of goods exported to foreign countries, 
which matter is dealt with by reg. 5B, this regulation shall 
apply to payments in sterling, where that is an authorised 
mode of payment, just as it applies to payments in the foreign 
currency which is legal tender in that country. 

It has previously been pointed out that the use of the 
Treasury special account as a feature of the control of 
financial operations is increasing in prominence, and another 
step in this direction can be seen in the Collection of Payments 
(Exemption) Order, 1940 (S.R. & O., No. 1734). By this 
order, if a person is entitled (either actually or contingently) 
to receive a payment either in Argentine pesos, Portuguese 
escudos or in Swedish kronor, he may, in spite of reg. 5 (2B), 
receive that payment in sterling obtained from an Argentinian, 
Portuguese or Swedish special account, as the case may be, as 
an alternative to payment of the amount in the currency in 
question. 

Paragraph (2c) of this regulation was also introduced by 
the same amending order. It applies to the same persons as 
does the above considered para. (2B) and also when those 
persons are entitled (either actually or contingently) to receive 
a payment in any foreign currency to which the regulation 
applies. This paragraph entitles the Treasury to give such 
directions as appear to it expedient for the purpose of 
expediting the receipt of the particular payment. They may 
also direct that there shall be assigned to the Treasury, or to 
any person specified by ‘them, the right to receive the payment 
or to enforce any security in connection with it. In cases of 
such assignment the Treasury shall pay to the assignor such 
sum as consideration as may be determined by or on behalf 
of the Treasury. 

Issue of New Shares. 

This matter, which is dealt with in reg. 6, has been 
previously discussed (84 Son. J. 351). Paragraphs (4) and (5) 
of this regulation were first introduced when the Defence 
(Finance) Regulations were amended on the 23rd November, 
1939, by S.R. & O., No. 1620. By para. (4) a security issued 
without Treasury consent shall not be invalid, and by 
para. (5) any security shall be deemed to include any mortgage 
or charge, whether legal or equitable. Considerable doubt 
has arisen as to the position of any security irregularly issued 
between the 3rd September, 1939, and the 23rd November, 
1939, and also as to the issue of mortgages between those 
dates. In order to remove these doubts the Securities 
(Validation) Act, 1940 (3 & 4 Geo. 6, c. 55) has been passed. 
Section i of the Act states that any reference to security in 
reg. 6 did not before the 23rd November, 1939, include a 
reference to a mortgage or charge other than those created for 
the purpose of securing debentures or debenture stock. It is 
also enacted by s. 2 that no security irregularly issued before 
the 23rd November, 1939, shall be invalid merely for lack of 
Treasury consent to its issue. 

Penalties. 

The amending order (S.R. & O., 1940, No. 1782) 

makes a change in reg. 9 which is the regulation dealing 
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with the penalties for breaches of the provisions of the 
regulations. This change concerns the period of limitation in 
the case of summary proceedings taken with respect to 
offences against the regulations. Notwithstanding anything 
to the contrary in the Summary Jurisdiction Acts, proceedings 
may be taken against any person not later than three months 
after the date on which evidence sufficient in the opinion of 
the Treasury to justify a prosecution comes to the knowledge 
of the Treasury ; a certificate by the Treasury as to this date 
shall be conclusive evidence thereof. If the person was 
outside the United Kingdom at that date, proceedings may 
be taken within twelve months of his landing in the United 
Kingdom. It is also laid down that a person entering 
Northern Ireland by land shall be deemed to have landed in 
the United Kingdom. 








A Conveyancer’s Diary. 


Re Parsons. 


In November, 1920, A settled a fund of personalty upon trust 
for the maintenance and benefit of his son B, then seven 
months old, until B should attain the age of twenty-five 
years, and thereafter upon trust for B absolutely. The 
settlor appointed C to be the sole trustee of the settlement, 
and provided that the power of appointing new trustees should 
be vested in himself (A) during his life, and after his death in 
B. If both A and B were dead the power was to be in the 
trustee for the time being of the settlement. A died in 1926 ; 
C died in February, 1940, leaving a will under which X and Y 
were appointed his executors, and they proved the will in 
April, 1940. Three days later the beneficiary, B, purported 
to exercise the power of appointing new trustees by a deed 
appointing his mother Q to be sole trustee of the settlement. 
B, an officer in the Royal Navy, was then aged twenty years 
and two months. X and Y, in whom the legal estate was 
vested as personal representatives of C ‘“ not unnaturally 

., before transferring the trust fund to a sole trustee 
appointed by an infant, wished to know whether, having 
regard to the fact that the appointor was an infant, the deed 
of appointment was a valid and effectual instrument,’’ as 
Bennett, J., said when the issue was raised before him in 
Re Parsons [1940] Ch. 973, at p. 976. The infant and his 
mother both supported the appointment, but its validity 
was questioned by Z, the personal representative of the 
settlor, to whom the fund would result ‘“‘ if by some misfortune 
the infant, defendant should die under the age of twenty- 
five.’ The issue was thus squarely joined whether the 
appointment of the infant’s mother by the infant was valid. 
It resolves itself into two questions: (a) whether an infant 
is capable of exercising a power to appoint new trustees ; 
(b) if the answer is in the affirmative, whether this particular 
appointment was valid. 

Before dealing with this main matter, it will be well to 
pause on an incidental point. The settlement had originally 
had a sole trustee; he had died leaving personal repre- 
sentatives. How, then, came there any question of any new 
sole trustee being appointed ? Would not any appointee 
merely be a further trustee additional to the personal repre- 
sentatives of the original sole trustee, unless those personal 
representatives saw fit to retire from the trust? That is 
what would normally happen in such a case, of course, 
because the personal representatives of a last surviving or 
continuing trustee usually have no connection with or interest 
in the trust, and in such a case are only too glad to see fresh 
trustees constituted and make their own escape. But it 
would seldom occur to a practitioner that personal repre- 
sentatives of a last trustee may not be able to retain the 
trusteeship if they desire so to do. One supposes that they 
succeed to the trust automatically on the death of their 
testator and become trustees for all purposes. In fact, 
however, their position is not quite that; it rests on Trustee 
Act, s. 18 (2), which only provides that ‘‘ Until the appoint- 
ment of new trustees the personal representatives or repre- 
sentative for the time being of a sole trustee, or, where there 
were two or more trustees, of the last surviving or continuing 
trustee, shall be capable of exercising or performing any power 
or trust which was given to, or capable of being exercised by, 
the sole trustee or last surviving or continuing trustee, or 
other the trustees or trustee for the time being of the trust.” 
Contrary, therefore, to the usual impression, the statutory 
position of a personal representative of a last trustee is not 
that of trustee at all. It is an interim position till new 
trustees are appointed ; and it consists only of being capable 
of exercising the powers of a trustee. In most cases, of 
course, the personal representatives will either get the person 
who has power to appoint new trustees to exercise that 
power, or, if there is no such person, will themselves appoint 





successors. If for any reason they wish to keep the trust 
they should get themselves appointed trustees, or, if there is 
no other appointor, should definitely appoint themselves. If 
they are not formally appointed, their position remains a 
temporary one, and other trustees can always be appointed 
to oust them by the person, if any, who has power to appoint 
new trustees, or by the court in a suitable case. 

In Re Parsons the infant nominated by the settlement 
as the person to have power to appoint new trustees purported 
to exercise that power in a way that could hardly appeal as 
wise to the personal representatives, and they therefore did 
not accept the position, but asked the opinion of the court. 
In the event the court held that the purported appointment 
was invalid, with the consequence that nothing had happened 
to constitute any new trustee, so that the personal represen- 
tatives continued to have their statutory interim power to do 
anything that trustees could do. 

There was no previous decision on the question whether an 
infant can exercise a power to appoint trustees. There have 
been, of course, numerous cases on the exercise by infants 
of what one may call dispositive powers over property, viz., 
powers to create or alter beneficial interests in property. 
Such powers were classified by Jessel, M.R., in Re D’ Angibau, 
15 Ch. D. 228, as, first, powers ‘ simply collateral ’? which 
are powers given to a person who has no interest at all in the 
property subject to the powers; these powers, it is generally 
agreed, can be exercised by infants. Then there are powers 
appendant or appurtenant; these are powers exercisable by a 
person who is interested in the property, which are capable 
of affecting the interest of the donee of the power. Such 
powers an infant is not capable of exercising. Between these 
two classes fall powers in gross, that is, powers given to persons 
interested in the property but the exercise of which cannot 
affect the interest of the donee. Of these, the commonest 
is the power of a life tenant to appoint interests in remainder 
subject to his life interest. Such powers, at least, so far as 
concerns personal estate, can be exercised by infants. But, 
as Bennett, J., pointed out, none of these categories really 
covers a power to appoint new trustees, and so, in the absence 
of authority, the case had to be decided by first principles. 
Those principles he found most pregnantly expressed in the 
judgment of Lord Mansfield in Zouch d. Abbot & Hallett v. 
Parsons, 3 Burr. 1794: ‘* The law, at the same time that it 
protects (infants’) imbecility and indiscretion from injury 
through their own imprudence enables them to do binding 
acts for their own benefit, and, without prejudice to them- 
selves, for the benefit of others.’’ An infant, therefore, can 
validly do an act beneficial to himself, or, if the act is an 
indifferent one, so far as concerns himself, may do it if it is 
for the benefit of others. What had occurred in the present 
case was that an infant had not only purported to appoint a 
trustee of a fund, but also that it was a fund in which he was 
interested ; not only so, but he had appointed a sole trustee, 
a thing imprudent in itself and one that the court ‘‘ would 
never ”’ do, ‘‘ whoever he or she may be.’”’ On top of all that 
the infant had appointed his mother, a most unsuitable 
sole trustee. The learned judge refused to decide whether the 
appointment was absolutely void or only voidable, and it is 
therefore open to argument in a future case Whether or not an 
infant can exercise a power to appoint new trustees at all. 
But, on the footing that such an act is merely voidable, he had 
no difficulty in holding that the particular appointment was 
one which could not bind, owing to its imprudence. 

It is curious to reflect that all these discussions of the 
restrictions which hedge an infant around for his protettion 
are upon the basis that he ought not to be allowed to make 
and be bound by dispositions touching his own property 
owing to his presumed imprudence. For this reason no 
ordinary infant can make a will, and no infant at all can now 
hold a legal estate in land. The infant in Re Parsons whose 
appointment of a new trustee was set aside as imprudent, 
was an officer in the navy. As a seaman at sea he was not 
only capable of making a will, but even of making a noncupa- 
tive will. Such a will would have been valid however 
extraordinary, or even improper, its provisions. 








Landlord and Tenant Notebook. 


Evidence by Certificate under the Rent, etc., 
Restrictions Acts. 


THE Evidence Act, 1938, represented a departure from one 
of the established principles of the law of procedure, which, as 
a general rule, insists that evidence shall be capable of being 
challenged by cross-examination as well as met by other 
evidence. But the statute in question was not the first to 
introduce modifications of this general rule, and we haye 
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just been reminded, by Taylor v. West (1940), 84 Sou. J. 644 
(C.A.), of the significance of a provision in the Rent, etc., 
Restrictions (Amendment) Act, 1933, Sched. I, which—then 
contained in s. 5 (1) (d) and (ii) of the 1920 Act (the old 
‘** principal Act ’’)—was first brought home to us by Smith v. 
Primavesi {1921] W.N. 291. 

The facts of the older case were that the plaintiff, a farmer, 
sued for possession of part of a house on a farm which he had 
bought. He produced at the hearing a certificate from the 
local county agricultural committee stating that the dwelling- 
house was required by him for the occupation of a person 
engaged on work necessary for the proper working of an 
agricultural holding. The county court judge thought and 
found otherwise, and, holding that the certificate was not 
conclusive, gave judgment for the defendant. This judgment 
was reversed on appeal, where the defendant’s somewhat 
plausible argument was to the effect that satisfaction by 
means of the certificate, and not mere production of the 
certificate, was the condition precedent. 

For the scheme of the subsection was as follows: It 
prohibited courts from making and giving orders and 
judgments for possession subject to a number of conditions, 
grouped in seven paragraphs, and to the general condition 
of reasonableness of which more later. Of these seven, 
(d) was that the landlord reasonably required possession for 
himself, or for persons residing or to reside with him, persons 
in his whole-time employment, etc., etc. ; plus the condition 
that the court should consider it reasonable to make the 
order or give the judgment. It then went on to dispense 
with the necessity for proving the existence of alternative 
accommodation ‘‘ where the court is satisfied by a certificate 
of the county agricultural committee, or of the Ministry of 
Agriculture and Fisheries pending the formation of such 
committee, that the dwelling-house is required by the landlord 
for the occupation of a person engaged on work necessary for 
the proper working of an agricultural holding.” 

The provisions now contained in the First Schedule to the 
1933 Act go a little further in one respect, less far in another. 
Paragraph (g), which corresponds to para. (d), supra, covers 
a case of a house required for occupation as a residence for 
some person “ with whom, conditional on housing accommoda- 
tion being provided, a contract for such employment has been 
entered into,”’ and the certificate may state that the person 
for whose occupation the house is required ‘‘ either is, or is to 
be, employed on work necessary for the proper working of 
the holding, or as an estate workman on the maintenance and 
repair of the buildings, plant or equipment of agricultural 
holdings comprised in the estate.” : 

In Taylor v. West the plaintiff, a farmer employing a 
cowman who at the time of the hearing occupied a loft in 
another cottage, obtained a certificate that the cottage 
occupied by the defendant was required for the occupation 
of a farm worker, acowman. The deputy county court judge 
said that he was not satisfied that the plaintiff’s farm could 
not be worked without the cowman occupying the house 
claimed, and the Court of Appeal, citing with approval Smith 
v. Primavesi, held that he had no power to go behind the 
certificate. 

However irksome it may be for a judge to have to declare 
himself satisfied when he is nothing of the kind, and however 
aggrieved a tenant may feel at having no opportunity of 
cross-examining witnesses, the interpretation seems to be the 
correct one. There is, however, at least one interesting 
difference between the functions of the agricultural committee 
under the 1920 Act and its functions under the present statute. 
Formerly, it had to consider whether the particular dwelling- 
house was required, etc., and, subject to the general condition 
that it must be reasonable to make the order, if it said that 
it was, the court could not concern itself with the question ; 
now, the person for whose occupation, etc., is the subject of 
the certificate, and while the defendant cannot dispute the 
statement that that person is employed on necessary work, 
it is open to him, besides relying on the general qualification 
‘** (where the court considers it reasonable .. .)”’ to put in 
issue the question whether the dwelling-house is reasonably 
required as a residence for that person. (In the same way 
s. 3 (2) of the 1932 Act made a certificate by a housing 
authority conclusive evidence of the availability of suitable 
alternative accommodation.) 

The puzzling feature of Taylor v. West is that the certificate 
appears to have followed the terms of the 1920 Act, and thus 
have certified that the house was required by the landlord 
for the occupation by his employee and as well as that the 
employee was or was to be employed on work necessary for 
the proper working of the plaintiff’s holding. No one seems 
to have noticed this, and the only outstanding question was 
whether it was reasonable to make an order for possession. 





Reasonableness Essential to Order for Possession. 

It was first emphasised by Benabo v. Horseley (1920), 
61 Sou. J. 67, that * the court considers it reasonable to make 
such an order” (then in the 1920 Act) governed all the grounds 
for possession; and that case, which was wrongly decided 
against the landlord by the county court under the 1915 Act, 
was remitted for re-trial by the Divisional Court because, 
while there was no such qualification in the 1915 Act, the 
1920 statute had been passed before the appeal was heard, 
had introduced the stipulation. and provided that any 
proceedings pending should be deemed to have been com- 
menced under itself. Later cases showed that the question 
of financial hardship was likely to play an all-important part : 
thus in Williamson v. Pliant [1924] 2 K.B. 173, the plaintiff 
wanted possession of the house in order to occupy it herself 
and run a grocery business on the premises, and was able to 
urge that she had an invalid husband to support. while the 
defendant, who had worked up a business, pointed to the fact 
that as alternative accommodation was not available he 
would be deprived of his own livelihood if an order were 
made. (There was no compensation for goodwill in those 
days.) The position was expressed by Swift, J., as follows : 
‘In my view he [the county court judge] ought to consider 
and give proper weight to every circumstance which affects 
the interest of either the landlord or the tenant in the premises 
. . » IT can hardly conceive any circumstance which affects 
the relationship of the tenant to the premises which is not a 
proper circumstance for him to consider.’’ And, in reference 
to the particular facts: ‘‘ Whatever weight is to be given to 
the fact of financial loss to the tenant by reason of loss of 
business . . . it seems to me to be plain that it is a cireum- 
stance which the county court judge . . . ought to take into 
consideration.”” In Shrimpton v. Rabbitts (1924), 68 Son. J. 
685, the same learned judge emphasised the importance of 
considering the position of the tenant as well as that of the 
landlord. 

In Taylor v. West the defendant was an evacuee, and— 
besides refusing to accept the certificate discussed in the first 
part of this article—the deputy county court judge found and 
held that, in view of the difficulties which confronted such, 
it would not be reasonable to make an order for possession. 
Without remitting the case, the Court of Appeal, pointing 
out (a) that she had the whole of England open to her, and 
(b) that the result of her occupation of the cottage was that 
the farm could not be properly worked, a matter of the 
highest public importance, held that the discretion should 
have favoured the plaintiff. What should be noted here is 
the introduction of a new element, namely, the interest of the 
community. I do not criticise this; there is no reason for 
limiting the words of the statute to considerations affecting 
the landlord and the tenant only; and it may be recalled 
that the interests of the public were once the important 
consideration when deciding whether a contract in restraint 
of trade was ‘‘ reasonable,” and that though the question of 
protection of the covenantee’s interests is now usually the 
subject of contention, those of the public are still a valid 
consideration (see the speech of Lord Watson in Nordenfelt 
v. Maxim Nordenfelt Guns & Ammunition Co. [1894], A.C. 535). 

Another point worth/ noting is this: on the strength of 
Boulton v. Sutherland (1938), 82 Sox. J. 214 (C.A.), the view 
has been expressed that if an appellate tribunal be satisfied 
that the court of first instance has considered the question of 
reasonableness it will not disturb this finding. I consider 
that view not warranted by the judgments, but at all events, 
if Tam wrong, the new decision is not to be reconciled with it. 








Our County Court Letter. 


Damages for Shock without Impact. 


In Davis v. Birmingham & Midland Motor Omnibus Co., Ltd., 
recently heard at Kidderminster County Court, the claim was 
for damages for negligence. The plaintiff was a girl, aged 
six and a half years, and her case was that she had been 
frightened by the swerving of an omnibus, although there had 
been no actual accident. Her medical evidence was that in 
August, 1939, although physically sound, she was nervous 
and irritable, and refused to have anything to do with motor 
cars, of which she was terrified. In January, 1940, her 
condition had not improved, but by July she was able to 
travel in a motor car, although she did not like it. A part 
of the trouble was that the plaintiff was a self-willed child, 
and had been allowed too much of her own way. There 
would, however, be some permanent. ill-effects from the 
occurrence. By consent, His Honour Judge Roope Reeve. 
K.C., gave judgment for the plaintiff for £50 general damages, 
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and for £10 special damage for her father, who was her next 
friend and a co-plaintiff. Compare Owens vy. Liverpool 
Corporation |19389] 1 K.B. 394, 


Damage by Restive Horse. 

IN Lancaster and District Co-operative Societu’ v. Rigby, 
recently heard at Lancaster County Court, the claim was 
for £17 5s. 5d. as damages for negligence. The case for the 
plaintiffs was that a pedestrian had seen the defendant’s 
horse and van going along the street unattended at 11.30 a.m. 
The pedestrian accordingly led the horse into a quiet street 
and held it for five or ten minutes, after which it became 
restive and backed the van into the plaintiffs’ shop window. 
The reins had originally been tied to the shaft, but the 
pedestrian undid them when the horse became restive. There 
was prima facie negligence in leaving the horse and van in a 
narrow street. A submission was made, for the defence, that 
there was no case to answer, in view of the dictum of the 
Master of the Rolls that leaving a pony, without anyone in 
attendance, is not in itself negligence. See Aldham v. United 
Dairies (London), Ltd. [1940] 1 K.B., at p. 509. His Honour 
Judge Peel, K.C., upheld the submission and gave judgment 
for the defendant, with costs. 





Decisions under the Workmen’s Compensation Acts. 
Change of Grade. 


In Morris v. British Quarrying Co., Ltd., at Oswestry County 
Court, the applicant’s case was that he was aged forty-five, 
and had had his first accident in 1932, when he suffered an 
eye injury. After eight months’ absence from work, his claim 
was commuted for a lump sum. The applicant then returned 
to light work, at day-time rates, instead of resuming bis old 
work as a crusher-loader. Occasionally, however, the 
applicant resumed work in the latter capacity when a 
substitute was required in case of illness of a regular crusher- 
loader. In April, 1939, the applicant sustained a second eye 
injury, but he was only away three weeks. On the 9th May, 
1939, the applicant again resumed crushing and loading, and 
he had a third accident to his eye on the 2th June. Com- 
pensation had been paid at the rate of £1 2s. 4d. a week, 
but this was the rate appropriate to a labourer, whereas the 
applicant had been promoted to the grade of crusher-loader, 
and was entitled to compensation based on the higher 
remuneration. The respondent denied that there had been 
a change of grade, and contended that the applicant had only 
been employed temporarily as a crusher-loader, while another 
man was recovering from the effects of an accident. His 
Honour Judge Samuel, K.C., held that, as long as the applicant 
was prepared to continue working as a crusher-loader, there 
was no likelihood of an early termination of his work in that 
capacity. There had thus been a change of grade, and the 
applicant was entitled to compensation based on the average 
weekly wages from the 6th May to the 29th June inclusive, 
viz., £3 6s. 6d. Compensation was therefore payable at 30s., 
and an award was made accordingly, credit to be given for 
the payments at £1 2s. 4d. a week. 


Insufficient Notice of Accidents. 


In Callaghan v. Watshams, Ltd., at Lancaster County Court, 
the applicant’s case was that on the 27th September, 1939, 
he had been working as a navvy, laying a cable. The latter 
had to be laid through a thorn hedge, and the bushes were 
held back to make a space through which the applicant could 
pass. While passing through, the applicant was hit in the eye 
by a branch, and pains in the head resulted after fourteen 
days. On the 13th October the applicant became an in-patient 
at the infirmary, where he remained for six weeks. Notice 
of the accident was given to the respondents on the 28th 
November. On the 8th June, 1940, the applicant was 
re-admitted as an in-patient, and had become a one-eyed man. 
He would have difficulty in laying cables in a straight line, 
and also in climbing ladders, as his field of vision was lessened 
by one-sixth. The case for the respondents was that notice 
had not been given as soon as practicable, and that they had 
been prejudiced. There was no evidence that they had not 
been prejudiced, and the applicant had remained at work 
for a week and three days after the alleged accident. He was 
also unable to give the names of any of the men with whom 
he had been working at the time, and had received his wages 
without comment. His Honour Judge Peel, K.C., observed 
that the injury might have been due to all sorts of blows 
and it was difficult for the respondents to establish when and 
where the accident happened. The applicant had not proved 
any circumstances from which the court could infer absence 
of prejudice to the employer. The lapse of time between the 
27th September and the notice of the 28th November must 
have increased the difficulty in making inquiries, and the 
respondents had thereby been prejudiced. No award was 
therefore made. 





Practice Notes. 


Courts (Emergency Powers) Act, 1939. 

WHERE RECEIVER AGENT OF COMPANY. 
A RECEIVER for the debenture-holder is appointed by leave of 
the court under the Courts (Kmergency Powers) Act. 1939 
(s. 1 (2)(a)), and, under the condition in the debenture, becomes 
the agent of the company, with power to sell. Is the leave of the 
court required to enable him to sell, the company not being in 
liquidation ? 

This was the problem before Morton, J., in the procedure 
summons in Re Globe Clothing Club, Ltd.-Wood’s Application 
(1940), 57 T.L.R. 115. 

The company had created a debenture in 1937 for £1,200 
and interest, in favour of D ; there was a covenant to repay 
on Ist January, 1938, and a charge on all the company’s 
assets, present and future. In December, 1939, D applied 
to the court for leave to appoint a receiver; leave was 
granted. W, who was accordingly appointed receiver, now 
applied to the court for leave to sell—if leave were necessary. 
The company was made a respondent. but did not appear ; it 
was not in liquidation. 

By condition 11, the debenture-holder might, after the 
principal became payable, appoint a receiver, by writing 
under his hand. with power to manage and carry on the 
business, to take possession of the property, and to sell the 
property and to convey it” in the name and on behalf of 
the company for which purpose the company hereby irrevocably 
appoints every such receiver its attorney.” The receiver ** shall 
so far as the law allows be deemed to be the agent of the company 
for all purposes.”’ Moneys received, after providing for the 
matters specified in the first three paragraphs of s. LO9 (8) 
of the Law of Property Act, 1925, and subject to the applica- 
tion of insurance money, should be applied towards the 
principal and interest. and subject as aforesaid, be held in 
trust for the company. 

Now, by s. 1 (2) of the Act, subject to that section, a person 
is not entitled, except with leave of the appropriate court 
(a) to proceed to exercise any remedy «available to him by way 
of (iv) the realisation of any security. 

In selling the property, the receiver personally is not 
proceeding to exercise a remedy available to him. He is 
deemed to be the agent of the company; in that capacity 
he desires to sell. Nor is the company proceeding to exercise 
a remedy available to it. Is the debenture-holder, then. 
so proceeding ? No, said Morton, J.: he was not before the 
court; by the terms of the debenture the receiver was deemed 
to be the agent of the company. The agent of the company, 
therefore—not the agent of the debenture-holder—desired to 
sell. Once the debenture-holder had obtained leave to appoint 
a receiver, the security could be realised without further leave. 
By s. 1 (4), however, the court, on granting leave, may impose 
a restriction ; thus the court may order that the receiver 
shall not be at liberty to realise the security without the 
leave of the judge in person, for which purpose the applicants 
were to be at liberty to apply. 

In Re S. Brown & Co. (General Warehousemen), Ltd. |1940] 
2 Ch. 961—considered by Morton, J.—the facts were similar, 
but the company had gone into voluntary liquidation after 
the receiver and manager had, with leave, been appointed by 
the debenture-holder. Bennett, J., there held that, according 
to Gosling v. Gaskell [1897] A.C. 575, the effect of voluntary 
liquidation was to determine the agency of the receiver quoad 
the company. In realising the property, the receiver would 
be acting as agent for the debenture-holders ; his act was 
their act. The receiver would be proceeding to realise—a 
remedy available to the debenture-holders whose agent he 
became. Leave was there required. 

ORDER FOR EXAMINATION AS TO MEANS. 
THE net of s. 1 (1) of the Courts (Emergency Powers) Act, 
1939, is cast very wide. Subject to certain specified excep- 
tions, leave of the appropriate court is required ‘‘ to proceed 
to execution, or otherwise to the enforcement of, any judgment 
or order of any court,’’ given or made before or after the 
beginning of the Act, for the payment or recovery of a sum of 
in Galbraith v. 


money. The words, observed Simonds, J., 
McKenna (1940), 57 T.L.R. 101, 102, are ‘ of the widest 
possible scope.’’ The words include ‘“ any step” towards 


enforcing a judgment. 

‘““They include ... any step, whether it is one which 
has the immediate result of affecting the property of the 
judgment debtor or is in aid of the future taking of such a 
step. They cover any step which can legitimately be 
regarded as taken in the process of recovery of a judgment 
debt and with a view to enforcing it.” 

In June, 1935, the plaintiffs had recovered judgment against 
the defendants for £600 with interest at 6 per cent. and costs, 
taxed at £279. In July, 1935, an order, under Ord. XLII, 
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r. 32, was made, that the defendants attend before an examiner 
of the court to be orally examined as to their means and 


property. Two appointments were made but the defendants’ 


They left the jurisdiction and did not return 
till much later. Accordingly, in September, 1940, a third 
appointment was made. The defendants thereupon took out 
a summons to stay the proceedings on the ground that no 
*‘ leave to proceed ”’ under the Act had first been obtained. 

Now an order, made under the rule is described as “‘ in aid 
of execution’; the jurisdiction, pointed out the learned 
judge, ‘‘ bears hardly on judgment debtors.” A step taken 
under this rule requires the leave of the court. Where an 
order under the rule has been made, but has not been complied 
with, the person entitled to proceed, if it is a step in the 
enforcement of the judgment, cannot proceed without leave. 
The facts that the order was made in 1935, that it was merely 
the making of an appointment that was proposed, that the 
judgment debtors had evaded the jurisdiction, were immaterial. 
The costs, however, of the application were reserved until the 
leave of the court was sought. 

Taking a broad view of the language and the policy of the 
section, it appears clear that examining a debtor as to his 
means, being undertaken with the view of enforcing a 
judgment, is a ‘‘ proceeding ”’ to enforce that judgment. 


did not attend. 








To-day and Yesterday. 


Legal Calendar. 


2 December.—William Follett, the son of Benjamin Follett, 
a timber merchant of Topsham, near Exeter, was born on 
the 2nd December, 1798. At first his health was very feeble 
but he completed his education at Cambridge and joined the 
Inner Temple. The rupture of a blood vessel in the lungs 
interrupted his career but he was called to the Bar in 1824. 
‘* In every qualification of intellect and grace of manner he 
was as nearly perfect as man can be,’’ wrote Lord Hatherley, 
of him. He became one of the foremost advocates of his day 
and Attorney-General. Then paralysis seized his lower 
limbs and he fell ill and died in his forty-sixth year. 





3 December.—At the age of seventy Sir William Ellis. 
Justice of the Common Pleas, died at his chambers in 
Serjeants’ Inn, on the 3rd December, 1680. In the upheavals 
of Stuart times he made the best of both worlds, serving 
Cromwell as Solicitor-General under the Commonwealth and 
becoming a judge in the time of Charles II. His judicial 
career was mysteriously interrupted after four years, when he 
was dismissed in 1676, but in 1679 he was given back his 
place, though he did not long live to enjoy it. 


4 December.—On the 4th December, 1660, Pepys recorded: 
‘This day the Parliament voted that the bodies of Oliver, 
Ireton, Bradshaw and Thomas Pride should be taken up out 
of their graves in the Abbey and drawn to the gallows and 
there hanged and buried under it which (methinks) do trouble 
me that a man of so great courage as he was should have that 
dishonour, though otherwise he might deserve it enough.” 
Thus the Restoration judged those who had killed Charles I. 
Bradshaw was the lawyer who had been selected to preside 
at the King’s trial and had condemned him to death. 


5 December.—On the 5th December, 1683, Evelyn 
recorded: ‘‘I was this day invited to a wedding of one 
Mrs. Castle. . . There was at the wedding the Lord Mayor, 
the Sheriff, several Aldermen and persons of quality, above all 
Sir George Jefferies. newly made Lord Chief Justice of 
England, with Mr. Justice Withings danced with the bride 
and were exceeding merry. These great men spent the rest 
of the afternoon till eleven at night in drinking healths, taking 
tobacco and talking much beneath the gravity of judges that 
had but a day or two before condemned Mr. Algernon Sidney.” 


Baron Turnor was born on _ the 
6th December, 1607. His father was Christopher Turnor, of 
Milton-Erneys, in Bedfordshire. He took his degrees at 
Cambridge and joined the Middle Temple, where he was 
called to the Bar in 1633. Though he was never in the front 
rank as an advocate, he was appointed a Baron of the 
Exchequer in 1660 and knighted. A gossiping letter of the 


6 December.—Mr. 


following year tells of his being struck blind and deaf while 
going the Midland Circuit, adding that it was thought a 
judgment for his ‘“‘ severe conduct to poor honest men.” 
Whatever may have been the truth in this allegation, the 
affliction proved temporary only and the judge retained his 
office till his death in 1675 when he was buried at the home of 
his family. 





7 December.—On the 7th December, 1815, Marshal Ney, 
the soldier whom Napoleon had ealled ‘ the bravest of the 
brave,’’ was executed in the Luxembourg Gardens in Paris. 
‘IT believe in God,” he said, ‘‘ and in another life and I feel 
within me an immortal soul.’”” As day was breaking he met 
his end with quiet dignity. He had been condemned to death 
by the French House of Peers for his part in Napoleon’s last 
great adventure of the Hundred Days. On the Emperor’s 
retirement to Elba he had accepted the restored Bourbon 
monarchy and when the imperial exile had escaped again to 
France he had assured the king that the usurper should be 
brough back to Paris in an iron cage. But when he had come 
face to face with his old leader the memory of their former 
comradeship swept away his new loyalty and he joined him 
again. At Waterloo he commanded the French left, but 
though courting death he survived the defeat. 


8 December.—Chief Justice Monahan, of the Irish Common 
Pleas, retired in 1866 and died on the 8th December, 1878. 


THE WEEK’s PERSONALITY. 

After nearly three years in retirement Chief Justice Monahan 
died at his Dublin home, 5 Fitzwilliam Square, at the age of 
seventy-four. For about eighteen months before his resigna- 
tion failing health had withdrawn him from the administration 
of justice. He had then held his office since 1850, winning 
the respect of all parties by his impartiality and firmness. 
He was acknowledged to be one of the ablest of the Irish 
judges, and though kind in disposition, he was stern and 
uncompromising in the punishment of serious crime. His 
promotion to the bench was an achievement, for he was a Roman 
Catholic, and at that time the shadow of the old persecuting 
spirit had not long been lifted from the careers of members of 
his Church. He was bornat Portumna in 1804, and was called 
to the English Bar at Gray’s Inn in 1826, and to the Irish Bar 
in 1828. In Dublin his practice was mainly on the Chancery 
side and he made slow progress, but on the Connaught Circuit 
he soon acquired the principal business. By the time he 
took silk in 1840 he was in a position to make himself one of 
the recognised equity leaders. In 1846 he became Solicitor- 
General for Ireland and in the following year Attorney- 
General. In that capacity he had to conduct the prosecutions 
of the rebels concerned in the revolutionary movement of 
1848. Two years later he was raised to the bench. To a 
comprehensive knowledge of law he joined a strong common 
sense. 


JURIES UNCONFINED. 

War-time conditions have done a good deal of violence 
to the ways of the law and one of the most sensational instances 
is the new regulation which enabled the jury in a murder trial 
at the Old Bailey to separate and go home during adjourn- 
ments instead of being locked up together for the night in 
the perilous city. To realise the magnitude of the concession 
one only has to consider what happened at the trial of George 
Macrae at Northampton in 1892, when it was discovered 
that a juryman had slipped out unnoticed to post a letter and 
had taken the opportunity to have lunch at home. A great 
reception awaited him when he got back to court and found 
that he had done something never before heard of in a 
murder trial. Mr. Justice Kennedy, appointed only the 
previous month and fresh from a professional lifetime at the 
Commercial Bar, knew that it was all wrong but doubted 
what should be done about it. He stopped the case, locked 
up the jury till next morning and hurried off to London to 
talk to the Lord Chief Justice. He returned on the morrow, 
his mind cleared by the consultation, scolded the offending 
juror, whom he fined £50 for contempt of court, and directed 
that the trial should begin all over again with a fresh jury. 


A Harp Lor. 

Till 1897 juries in all cases of felony were segregated till 
they had given their verdict or been discharged. Their lot 
was not quite so bad as might have appeared from the words 
once used by a Clerk of Assize swearing in a jury bailiff from 
memory in a form which took the following shape: ‘ You 
shall keep this jury in some private inconvenient place without 
meat, drink, fire or clothing. You shall not suffer them to 
speak to one another nor shall you speak to them yourself 
except to tell them what their verdict should be. So help 
you God.” Still, their condition was hard enough. No 
doubt as an aid to rapid decision, they were formerly allowed 
neither food, drink, fire nor candle. A more humane 
age granted them these amenities at their own expense. 
Once in Victorian times the ironical situation occurred in 
which the jury were locked up for the night while the prisoner, 
charged with embezzlement, was let out on bail. As late as 
1758 Lord Mansfield felt obliged to ask if the parties to a case 
objected before allowing the jury candles. 
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Notes of Cases. 
HOUSE OF LORDS. 


Smith, Hogg & Co., Ltd. v. Black Sea & Baltic General 
Insurance Co., Ltd. 
Viscount Maugham, Lord Atkin, Lord Wright, 
Lord Porter, 24th June, 1940. 
Shipping — Charterparty — Ship unseaworthy — Capsizing — Cause — 

Liability. 

Appeal from a decision of the Court of Appeal (83 Sox. J. 496), 
reversing a decision of Branson, J. 

A charterparty provided that the chartered ship * being tight, staunch 
and strong and in every way fitted for the voyage ’’ should proceed to 
Soroka, load a cargo of timber and proceed to Garston Docks. By 
cl. 8, the absolute warranty of seaworthiness was made subject to an 
express provision that * The shipowner shall not be liable for loss or 
damage arising ... from unseaworthiness unless caused by want of due 
diligence on the part of the shipowner to make the ship seaworthy and 
to secure that the ship is properly manned, equipped and supplied and 
to make the holds . . . safe for their reception, carriage and preservation.’’ 
The shipowners were not to be responsible for loss arising from act, 
neglect or default of the master, pilot or servants of the shipowners 
in the navigation of the vessel or for any other cause arising without 
the actual fault or privity of the shipowners or without the fault or 
neglect of the agents or servants of the shipowners. By cl. 22 
** General average, if any, shall be settled in London according to York- 
Antwerp Rules, 1924, in accordance with English law.’’ At Soroka 
the ship loaded the cargo, including a deck load some twelve feet above 
deck level, and took a list of five degrees to starboard. The captain 
realised the ship’s doubtful stability. Having met with fairly bad 
weather and burnt away her bunkers, she took a further list. She had 
started with an insufficient supply of bunkers for the voyage and had to 
put in to Stornoway for a fresh supply. The captain there pumped 
out the forepeak. She was moored with her port side against a coal- 
hulk, and the master and officers, thinking it desirable to put the coal 
on that side, erected planks for that purpose. According to the 
evidence of experts this was an error, and, contrary to the belief which 
would have been entertained by the uninitiated, the proper method 
would have been to put the coal on the starboard side. In the result 
the ship took a list to port, finally lying on her beam ends with the deck 
load straining over towards the hulk. Measures had to be taken to 
remove the deck cargo and reload it, and to pump out the ship in order 
to restore her to an even keel... On a claim by the owners for general 
average contribution, Branson, J., gave judgment for the plaintiffs, 
holding that the unseaworthiness of the ship was not the cause of the 
disaster. The Court of Appeal reversed that decision and the plaintiffs 
now appealed. (Cur. adv. vult.) 

Lorp Wricut, having referred to Paterson Steamships, Lid. v. Canadian 
Co-operative Wheat Producers, Ltd. [1934] A.C. 538; Kopitoff v. Wilson 
[1876] 1 Q.B.D. 377 ; Leyland Shipping Co. v. Norwich Union Insurance 
Co. [1918] A.C. 350; 62 Sox. J. 307; The Europa [1908] P. 84; Kish 
v. Taylor, Sons & Co, [1912] A.C. 604; 56Son. J.518; The Glenfruin 
(1885) 10 P.D. 103 ; Steel v. State Line Steamship Co. (1877) 3 App. Cas. 
and The Christel Vinnen [1924] P. 208, at p. 214; 69 Sox. J. 89, 
said that Standard Oil Co. of New York v. Clan Line Steamers [1924] 
A.C. 100; 68 Sox. J. 234, was an authority supporting the conclusion 
that “ a’’ cause (see ‘* Carver’s Carriage of Goods by Sea,’’ 4th ed., s.17) 
of the loss was the unseaworthiness notwithstanding the intervening 
negligence of the master. In cases of the type now in question the 
negligence, if any, must almost inevitably occur in the course of the 
voyage and thus intervene between the beginning of the voyage, when 
the duty to provide a seaworthy ship was broken, and the actual 
disaster. There could hardly be any event which could supersede or 
override the effectiveness of the unseaworthiness if it was “ a’’ cause. 
That was clearly so on the facts of the present case. The acts of the 
master in bunkering as he did, and in pumping out the fore-peak, 
whether negligent or not, were indeed more proximate in time to the 
disaster, and might be said to have contributed to the disaster ; but the 
disaster would not have arisen but for the unseaworthiness, and hence 
the shipowners were liable. The appeal should be dismissed. 

The other noble lords concurred. 

Counse.: Sir Robert Aske, K.C., and Cyril Miller, Pilcher, K.C., and 
Valentine Holmes (for Roche, on war service). 

Souicirors : Sinclair, Roche & Temperley, for Messrs. Temperley, 
a & Hayward, West Hartlepool; Messrs. Ince, Roscoe, Wilson and 
Glover. 


Lord Romer and 


72; 


[Reported by R. C. CALBURN, Esq., Barrister-at-Low.] 


COURT OF APPEAL. 
Kerry v. Keighley Electrical Engineering Co., Ltd. 


MacKinnon, Clauson and Luxmoore, L.JJ. 17th June, 1940. 
Negligence—Lift—Failure of safety-catch to lift-shaft door—Plaintiff's 
fall down shaft—No right to assume that lift opposite to door—Liability, 
Appeal from a decision of Atkinson, J. 
The defendants were a company who had installed a self-operating 
lift in a block of flats. Having handed over the |jft in good order to 


| 





the satisfaction of the architect of the building, they undertook by a 
service agreement to inspect the lift and its accessories at monthly 
intervals. The plaintiff had occasion while visiting the buiiding to use 
the lift. Having ascended in it to an upper floor, he emerged from it, 
and, after a few seconds’ conversation immediately outside it, placed 
his hand behind him, opened the door to the lift-shaft, stepped back 
without looking where he was going, fell some 20 feet on to the top 
of the lift, which had meanwhile descended, and received injuries for 
which he brought the present action, alleging negligence in the con- 
struction and maintenance of the lift. The lift-mechanism was provided 
with a safety-device to prevent the opening of any door to the shaft 
unless the lift itself were opposite the door. The plaintiff was able to 
open the door after the lift had descended, because the safety-mechanism 
of the door failed to lock. Atkinson, J., found that the defendants 
were negligent in their inspection of the lift under the service agreement, 
and held that there was no contributory negligence on the part of the 
plaintiff, saying that he thought that the public had a right to expect 
that, when the door of a lift opened, the lift would be there. He awarded 
the plaintiff £428 damages, and the defendants appealed. 

MacKinnon, L.J., said that, the plaintiff having admitted in evidence 
that he had stepped backwards into the lift-well without looking to 
see whether the lift was there, prima facie a straighte: case of contributory 
negligence could hardly be imagined. In Morgan v. Incorporated 
Central Council of the Girls’ Friendly Society, 80 Sou. J. 323, where a 
man fell down a lift-shaft, Horridge, J., held that the defendants were 
not liable, but added that the plaintiff was not guilty of contributory 
negligence in assuming that the lift was there, and that he thought 
the remarks of Lord Wrenbury in Fairman v. Perpetual Investment 
Building Society [1923] A.C., at p. 96, to be very much in point. That 
was really the authority relied on by the plaintiff here. In particular, 
Lord Wrenbury had said: ** There are some things which a reasonable 
person is entitled to assume, and as to which he is not blameworthy 
if he does not see them when, if he had been on the alert and had looked, 
he would have seen them.’’ The question was whether the plaintiff 
used the reasonable care that a reasonable person should exercise. It 
was not possible to assimilate the expectation of a reasonable person 
that a staircase, for example, would have all its stairs in position to an 
expectation that when a door to a lift was opened the lift was opposite 
to that door. The definite evidence of the plaintiff, that he opened 
the door with his back to it and stepped backwards through it was the 
clearest admission of the fact that he did not exercise reasonable care, 
and, therefore, that the accident was due to his own negligence. The 
appeal must be allowed. 

CLauson and Luxmoorg, L.J.J., agreed. 

CounsEL: J. W. Morris, K.C., and Suteliffe ; 
K.C., and G. O. Slade. 

Souicrrors : J. H. Milner & Son; J. N. Nabarro & Sons, 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Cartwright Sharp, 


Gilbert v. Maldon Rural District Council and Others. 


MacKinnon, Luxmoore and du Pareq, L.JJ. 
16th July, 1940. 

Local government—Sewer—Trench across highway—Subsidence—Cyclist 
injured—N egligence—N uisance—Liability— Waterworks Clauses Act, 
1847 (10 & 11 Vict., c. 47), 8. 32. 

Appeal from a decision of Macnaghten, J. (84 Sox. J. 416). 

The first defendants, Maldon Rural District Coyncil, were in 1938 
engaged, in pursuance of their statutory powers, in erecting houses 
along a certain highway, and they employed the defendant firm, 
Tyler & Dobie, to build the houses and connect them with the sewer 
which ran along and under the opposite side of the road. It was there- 
fore necessary in August, 1938, to make five trenches across the road, 
one for each branch sewer to a house, the trenches being duly filled 
up when the work was complete. On the 3rd February, 1939, the 
plaintiff, Gilbert, was riding his bicycle along the road when, in passing 
over one of the filled-in trenches, he received a jolt which threw him 
from his saddle and caused him injuries, although he did not fall from 
his machine. The parties agreed that the obligations on the local 
authority with regard to the trenches were those imposed by s. 32 of 
the Waterworks Clauses Act, 1847, which section provides: ‘* When 
the undertakers break up the road they shall with 
all convenient speed complete the work for which the same shall be 
broken up, and fill in the ground, and . . . make good the road... . 
and shall after replacing and making good the road .. . keep the same 
in good repair for three months thereafter and such further time, if any, 
not being more than twelve months in the whole, as the soil so broken 
up shall continue to subside.’’ It was also agreed that the defendant 
firm had filled up the trenches properly and kept them in repair for 
three months. No further subsidence occurred until just before the 
28th January, 1939, when the defendant firm again effected necessary 
work to them. Between the 28th January and the 3rd February further 
subsidence occurred, although, as found by his lordship, of a trifling 
character. Macnaghten, J., dismissed the action, holding that the 
subsidence was so trifling as not to constitute a danger to the general 
public using the road, and that only an extreme mischance had caused 
the plaintiff's accident. The plaintiff appealed. 

MacKinnon, L.J., said that counsel for the plaintiff had argued that 
the case was one of nuisance, and that in those circumstances no question 
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of negligence or reasonable care arose. Whichever way the case were 
framed, however, the judge’s finding that the subsidence was not such 
as to be in any way a danger to the public defeated the plaintiff’s claim. 
The appeal must be dismissed. 

LuxmoorgE, L.J., agreed. 

pu Parca, L.J., agreeing, said that the principles of law applicable 
to Macnaghten, J.’s, finding were well settled. The duty to keep 
the road in repair was the same whether the defendant council were 
regarded as the highway authority or as the undertakers under the 
Act of 1847. Assuming that, if they were treated as the highway 
authority, they could not argue that they were guilty of non-feasance 
only, they would be liable if they were shown to have been guilty of 
nuisance. Regarded as undertakers under the Act of 1847, they were 
under the same liability : but for their statutory powers and rights they 
would be guilty of nuisance as soon as they dug a trench in a road. 
Their duty was to do carefully the many things which they were 
empowered by statute to do toaroad. The question arose whether 
they had been guilty of negligence or nuisance, and that question could 
only be answered by first determining whether they had been guilty of 
any neglect of duty. Counsel for the plaintiff had said that he relied 
for his complaint against the council on that part of the definition of a 
nuisance in “‘ Stephen’s Digest of Criminal Law,’’ which described it as 
“an omission to discharge a legal duty.’’ That led back to the question 
whether the council had failed to discharge their legal duty. The 
question what those words meant appeared to be well-settled, and it 
was sufficient to refer to Burgess v. Northwich Local Board (1880), 
6 Q.B.D. 264, at p. 276. The decision of the court that the defendant 
council were not liable was in no sense inconsistent with any of the 
many cases cited if they were considered in relation to the particular 
facts concerned in them. 

CounsEL: Malone ; Samuels, K.C., and Armstrong-Jones. 

Souicttors : Kingsley Wood, Williams & Murphy ; Gardiner & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


APPEALS FROM COUNTY COURTS. 


Thomas and Evans, Ltd. v. The Mid-Rhondda Co-operative 
Society, Ltd. 
The Master of the Rolls, Clauson and Goddard, L.JJ. 
12th and 13th November, 1940. 


Damages—Erection of protecting wall by agreement—Later substitution 
of inadequate wall by licence from freeholder—Damage to premises of 
third party—Negligence—Damnum absque injuria—Alleged non- 
natural user of land—Nuisance—Rule in Rylands v. Fletcher. 
Defendants’ appeal from an order of Judge Clark Williams, dated 

12th June, 1940, made at Pontypridd County Court. The respondents 
claimed damages from the appellants by reason of the incursion on 
to their premises of water which came from the River Rhondda by 
way of the appellants’ premises. The appellants were lessees of land 
standing on the banks of the River Rhondda, and the respondents 
owned the land at the back, there being a street between the two 
premises. The River Rhondda had in fact been liable to overflow 
in the past. In view of that, and of the damage and inconvenience 
to the highway, an agreement was made on 19th February, 1892, 
between the then owner of the land occupied by the appellants and 
the local authority, providing for a grant to the authority of a right 
to erect a defensive wall, the cost to be apportioned between the then 
owner and the authority. The then owner of the land occupied by 
the appellants undertook not at any time thereafter to pull down or 
remove the wall unless and until he had erected substantial buildings 
to prevent floods. In 1939, the appellants were minded to reconstruct 
certain buildings on the site, and proposed to get rid of part of the 
wall and to substitute the front wall of a two-storey building, which 
would operate as a river wall in the same way as that constructed 
under the agreement of 1892. The site of the original wall was outside 
the boundary of the land occupied by the appellants, and they obtained 
the requisite authority from the lessors’ agents authorising them 
to make such alterations as shown in the plans submitted for approval. 
In the course of the operations the appellants pulled down the wall 
and started to erect a new wall slightly smaller in extent than that 
which was demolished. The plan was to fill up the gaps by building 
a wall across them. At the relevant time however they had not filled 
up the gaps, but had used them in the course of the building operations 
to pass material through from the bit of land on the edge of the water 
to the new building. On the night of 6th July, 1939, the River Rhondda 
was swollen as a result of exceptional rains, and water percolated 
the gaps, reached the yard on the appellants’ premises, crossed the 
road, and came on to the respondents’ land, doing the damage of which 
complaint was made. The learned county court judge, in giving 
judgment for the respondents for £100 damages, held that by leaving 
the gaps, the respondents had been guilty of negligence, because they 
ought to have so arranged operations as to leave protection against 
flood water getting into the land at the back. He found that the 
sudden rise in the river should have been anticipated and precautions 
taken to deal with it. 

The Master or THE Roxts said that in his opinion the learned 
county court judge was wrong in that he set himself to examine the 
conduct of the appellants without considering the right, if any, of the 
respondents to call for the exercise of the measure of care appropriate 





to the situation. It was abundantly clear that the agreement of 1892 
could not confer any right on the respondents, as it was res inter alios 
acta. There was no attempt however to base any claim on that 
document. The case could conveniently be considered by taking 
the position which would have resulted if demolition had been carried 
out by the freeholder, he being in occupation of the premises. The 
respondents had no right to call on the lessee of 1892 or anyone else 
to erect a wall to protect their premises. If this were not so a person 
putting up a defensive work on his own land would be acting at his 
peril, because by such act he would be conferring a right on his neigh- 
bours that he would never pull down such wall. Then it was said 
that the appellants had acted as trespassers and were not authorised 
by the licence of 1939, but a case of that sort should have been pleaded 
and supported by the evidence. This was not so and there was no 
finding of fact on the matter. The appellants must be treated as 
persons who with the licence of the freeholder, the owner of the wall 
and the site, had removed that wall, and they stood in the same position 
as the freeholder himself. Mr. Sandilands had also tried to rest his 
case on the doctrine in Rylands v. Fletcher, L.R. 3 H.L. 330, and upon 
nuisance. The argument as based on Rylands v. Fletcher involved the 
proposition that in taking down portions of the wall the appellants 
were making a non-natural user of the land, the effect of which was 
to allow the river water to enter the land and escape on to the respondents’ 
land. This contained the same defect as the argument Cened on 
negligence, as it implied that the respondents had a right to the existence 
of the wall if the removal of the wall was asserted to be a non-natural 
user of the land. With regard to the allegation of nuisance, the assertion 
that the appellants pulled down the wall unlawfully begged the whole 
question. ‘lhe respondents had no right to have the wall erected or 
to its continuance and there was no ground of complaint against 
anyone who rightfully took it down. The county court judge placed 
great reliance on a case in the Court of Appeal of Nitro-Phosphate and 
Odam’s Chemical Manure Company v. London and St. Katharine’s 
Dock Company, 9 Ch. D. 503. That case related to a tidal river. There 
had been a sea wall maintained under the jurisdiction and directions 
of a board of commissioners. The ground of that decision was based 
on legislative provisions and the directions of the commissioners. 
There were, however, certain observations in the judgments which 
suggested that there would have been a liability at common law for 
removing the wall and not providing a substitute. These observations 
were difficult to follow, but it must be remembered that the case con- 
cerned a tidal river, and the Crown had a prerogative right and duty 
to protect the realm against incursions of the sea for the benefit of 
the King’s subjects. The execution of that duty was confided to 
the commissioners. If a wall was erected for the protection of the 
public and if persons without just excuse removed the wall, an action 
would lie at common law. It was possible that the observations related 
to that aspect of the matter. The appeal succeeded with costs in the 
Court of Appeal and below. 

Ciauson and Gopparp, L.JJ., agreed that the appeal should be 
allowed. 

CounseL.: P. EH. Sandilands, K.C.; R. Gwyn Rees; A. S. Comyns 
Carr, K.C., for Hartley William Shawcross, K.C. (on war service) ; 
Rowe Harding, for H. Edmund Davies (on war service). 

Soticrrors: Smith, Rundell, Dods & Bocket, agents for Morgan, 
Bruce & Nicholas, Pontypridd ; Helder, Roberts, Giles & Co., agents for 
W. R. Davies & Co., Pontypridd. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.) 


HIGH COURT—CHANCERY DIVISION. 


Galbraith v. McKenna. 
Simonds, J. 5th November, 1940. 

Emergency provisions—Practice—J udgment obtained in 1935—Defendants 
ordered to attend for examination—Defendants leave jurisdiction and 
fail to attend—Return in 1940—Whether leave of the court necessary 
before examination—R.8.C., Ord. XLII, r. 32—Courts (Emergency 
Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 8. 1 (1). 

The plaintiffs having obtained judgment against the defendants for 
£600, on the 19th July, 1935, obtained an order under Ord. XLII, r. 32 
directing the defendants to attend to be orally examined before one 
of the examiners of the court, at such time and place as he might 
appoint, as to whether any and what debts were owing to them and 
whether they had any and what other property or means of satisfying 
the judgment. The defendants left the jurisdiction and failed to 
attend the two appointments for examingtion made under the order. 
A further appointment was made on the 26th September, 1940, after 
they had returned within the jurisdiction. The defendants thereupon 
took out this summons asking that all proceedings on the judgment of 
1935, including the appointment for examination, be stayed as the 
plaintiffs had not first obtained leave to proceed in accordance with the 
provisions of the Courts (Emergency Powers) Act, 1939. Section 1 (1) 
of the Act provides that: “. . . a person shall not be entitled, except with 
the leave of the appropriate court, to proceed to execution on, or other- 
wise to the enforcement of, any judgment or order of any court (whether 
given or made before or after the commencement of this Act) for the 
payment or recovery of a sum of money. . . .” 

Stmonps, J., said that an order made under Ord. XLII, r. 32, was 
in aid of execution. , The language of s. 1 (1) of the Act covered every 
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step which could legitimately be regarded as taken in the process of 
recovery of a judgment debt and with a view to enforcing it. It followed 
that a step taken under Ord. XLII, r. 32, required the leave of the court. 
Notwithstanding the fact that in the present case the appointment for 
examination was under an order of 1935, leave to proceed had to be 
obtained. 

CounseL: Harold Lightman ; Lloyd-Jones. 

Souicrrors : Harold Eves ; Boxall & Boxall. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Re A Debtor, No. 12 of 1940, ex parte the Petitioning Creditors 
v. The Debtor. 
Farwell and Morton, JJ. 18th Novemb>r, 1940. 
Bankruptcy—Debtor attempts to prefer creditor—Judgment obtained 
against debtor—Leave to proceed to enforcement of judgment—Creditor 
serves bankruptcy notice—Petition for receiving order—Proceedings 
stayed on payment of monthly sum—Jurisdiction—Courts (Emergency 

Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 8. 1, subss. (1) and (5). 

The debtor carried on the business of garage proprietor before the 
war. He was financed by a relative who had advanced to him sums 
amounting to £600. In August, 1939, he purchased from the petitioning 
creditors goods to the value of £257 4s. 7d. In December, finding 
himself in difficulties, he turned his business into a limited company 
in which he was the principal shareholder. On the 19th December, 
1939, this company issued a debenture for £600 to the debtor’s relative 
to secure her debt. The debtor having paid only £24 off the debt, 
the petitioning creditors issued a writ for the balance, namely, 
£233 4s. 7d. On the 15th May, 1940, they obtained leave to sign 
judgment for that amount and costs. On the 17th May, 1940, they were 
given leave under the Courts (Emergency Powers) Act, 1939, s. 1 (1), 
to issue execution on or otherwise to proceed to the enforcement of the 
judgment. On the 3lst May the creditors served the debtor with a 
bankruptcy notice. That notice not having been complied with, on 
the 8th June they petitioned for a receiving order. On the 22nd July 
the registrar made an order by which he stayed proceedings so long as 
the debtor paid £4 each month. He purported to make this order under 
8. 1 (5) of the Act. Section 1 (5) provides: ‘“‘ Where a bankruptcy 
petition has been presented against any debtor, . . . and the debtor 
. . » proves to the satisfaction of the court having jurisdiction in the 
bankruptcy ... that his . . . inability to pay his . . . debts is due 
to circumstances directly or indirectly attributable to any war in which 
His Majesty is engaged, the court may at any time stay the proceedings 
under the petition for such time and subject to such conditions as the 
court thinks fit.’ The petitioning creditors appealed. They contended 
that s. 1 (5) had no application at all where leave to proceed had already 
been given under s. 1 (1). 

FARWELL, J., said he was satisfied on the evidence before the court 
that the debtor had wholly failed to show that he was in a position but 
for the war to pay his debts. On that ground alone he had not brought 
himself within the protection of the Courts (Emergency Powers) Act, 
1939. Further, on the facts of the case, it would be wrong to give him 
protection. In issuing a debenture for £600 to his relative, he attempted 
to give to her a preference over other creditors. In these circumstances 
it was not a case where any relief should be given. With regard to the 
wider question of the power of the Bankruptcy Court to make an order 
such as the registrar had made, the position was one of considerable 
difficulty. There was force in the contention that, where the High 
Court or the Master had had the whol, matter before it and was satisfied 
that the creditor should be given leave to proceed to enforce his 
judgment, the Bankruptcy Court ought not to prevent the creditor 
getting the benefit of his judgment by obtaining a receiving order. On 
the other hand, the language of s. 1 (5) was plain and appeared to 
contemplate that the Bankruptcy Court should have such a jurisdiction. 
There was the further difficulty that if the Bankruptcy Court thought 
fit to make an order for payment by instalments, should a receiving 
order be subsequently made, the title of the trustee would relate back 
to the act of bankruptcy and the trustee would be in a position to claim 
from the judgment creditor the various sums which the creditor had 
received from the debtor under the order of the registrar. That was an 
extraordinary position and difficult to reconcile with the apparent 
intention of s. 1 (5). It would not be right to decide this larger question 
in the absence of argument for the respondent. It was clear on the 
facts of this particular case that the appeal must be allowed. 

Morton, J., agreed. 

CounsEL: @. F. Kingham, for the appellants ; the respondent was 
not represented. 

Soricirors: R. J. Twyford & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


HIGH COURT—KING’S BENCH DIVISION. 


Cameron v. Royal London Ophthalmic Hospital, 
du Parcq, L.J. (sitting as an additional Judge). 18th October, 1940. 
Master and servant—Deduction from weekly wages for lodging 
—Stoker and general handyman employed at hospital—Whether a 
“* domestic servant’’—Claim for repayment of sums deducted—W hether 
maintainable, 
Action under s, 4 of the Truck Act, 1831. 








The plaintiff, Cameron, claimed from the defendant hospital, by whom 
he was employed as a stoker from the 3rd October, 1929, to the Ist May, 
1937, a sum of money representing so much of his wages for that period 
as had not been paid to him in current coin of the realm, having been 
deducted each week from his wages in respect of laundry and lodging. 
The defendants resisted the plaintifi’s claim on the ground that he had 
not worked for them in manual labour or otherwise as a workman 
within the Truck Acts, 1831 and 1887, during his employment with 
them. ‘They further disputed the weekly value which he put on the 
laundering and lodging provided by them. Cameron was employed 
by the hospital as a stoker in their. engineering department. 
At first his duties were chiefly the heavy work of stoking the boilers by 
hand. Later mechanically fired boilers were installed and the plaintiff’s 
services were also used generally as a mechanic and odd-job-man. His 
duties included attending to the mechanical stoking, cleaning and 
repairing the boilers, packing steam and water glands, assisting engineers 
in the overhauling or repair of electrical or mechanical appliances, 
and attending to all minor repairs to taps and lights in the hospital. 
By s. 1 of the Act of 1831: “In all contracts . . . for the hiring of 
any artificer in any of the trades hereinafter enumerated . . . the 
wages of such artificer shall be made payable in the current coin of this 
Realm only, and not otherwise. . .’’ By s. 4, an “ artificer’’ is given 
a right of action to recover the amount of the wages not paid to him in 
current coin of the realm. Section 20 provides that the Act shall not 
apply to domestic servants. 

pu Parca, L.J., said that it must be remembered that there were 
many statutes in which the expression ‘‘ domestic servant ’’ occurred, 
and that it was dangerous to argue from decisions on the meaning of 
words used in one“Act to the meaning of those words as used in a 
different Act. He was not influenced by the fact that in Jn re Vellacott 
[1922] 1 K.B. 466, Roche, J., had decided that the stoker involved in 
that particular case was a domestic servant. But he (du Parceq, L.J.) 
did derive assistance from In re Junior Carlton Club [1922] 1 K.B. 166, 
at p. 170, where Roche, J., again dealing with the Unemployment 
Insurance Act, 1920, said that domestic servants were servants whose 
main or general function was to be about their employers’ persons or 
establishments, residential or quasi-residential, for the purpose of 
ministering to the needs of members of such establishments, including 
guests. Those words were applicable to the present case. The Truck 
Acts would work hardship in modern society unless there were excepted 
from them persons working in a home (domus) for its maintenance, for 
if it were not permissible to pay the general servants of a household 
partly in food and partly by the provision of sleeping accommodation 
a householder would be in a difficult position; that was because such 
a servant assisted in the maintenance of the home, doing work about it 
which would otherwise have to be done by the employer himself or by 
an outsider. As a general rule, therefore, it could be said, without 
intending to lay down a principle applicable to every case, that where 
there was what could properly be termed a domestic establishment and 
some of the work in it was done by a particular person for its upkeep 
and for the convenience of its members, that person was a domestic 
servant. He might be a highly skilled person, for example, a chef or a 
chauffeur-mechanic. The expression “domestic establishment ’’ or 
domus could no doubt apply to a boarding school, or a university. It 
was applicable also to a hospital. Some kinds of hospital were commonly 
referred to as ‘‘ homes.’’ ‘The plaintiff, as he acquired experience, had 
been promoted, and finally the defendants had employed him as a 
mechanic and to do various odd jobs requiring skill; but most of his 
work was routine work. He (his lordship) therefore came to the con- 
clusion that the plaintiff was a domestic servant, and there must be 
judgment for the defendants. 

CounsgeL: B. McKenna ; Beresford, K.C., and Bull. 

Souticrrors: J. 2. Churchill & Co. ; Bircham & Co. 

[Reported by R. C. CALBURN, Eaq., Barrister-at-Law.] 








Obituary. 


THE Hon. Str REGINALD COVENTRY, K.C. 

The Hon. Sir Reginald Coventry, K.C., Recorder of Stoke- 
on-Trent, died on Tuesday, 3rd December, at the age of 
seventy-one. He was educated at Eton and New College, 
Oxford, and was called to the Bar by the Inner Temple in 
1896. He took silk in 1921, and seven years later was elected 
a Bencher of his Inn. For more than forty years he was a 
member of the Bar Council. Sir Reginald was appointed 
Recorder of Stoke-on-Trent in 1921 and Deputy Chairman of 
the Middlesex Sessions in 1936. He received the honour of 
knighthood in 1923. 

Mr. J. T. LUSCOMBE. 

We learn with deep regret of the death of Mr. J. T. Luscombe 
which took place suddenly on lst December. Mr. Luscombe 
was the son of a solicitor, and was called to the Bar by the 
Inner Temple in 1892. For the past twelve years he had 
been editor of our contemporary The Law Times—a position 
which he filled with conspicuous ability. A man of versatile 
and kindly nature, of wide culture and stimulating conversa- 
tion, he will be sadly missed not only by those associated 
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with him in his daily activities but also by a wide circle of 
friends extending beyond the confines of the legal profession. 
Our relations with Mr. Luscombe were invariably of the 
pleasantest character, and we gladly pay this tribute to his 
memory 
RONALD HERBERT SMITH. 

Mr. Ronald Herbert Smith. barrister-at-law, died on 
Tuesday, 26th November. Mr. Smith was called to the Bar 
by the Middle Temple in 1906 and was a Bencher of his Inn, 


Mr. J. J. HANDS. 
Mr. John Joshua Hands, solicitor, of Purley, Surrey, died 
at the age of seventy-one. Mr. Hands was admitted a solicitor 
in 1890. 


MR. 


Mr. J. W. NUTT. 

Mr. James William Nutt, solicitor, of Dulwich, and Tower 
Bridge Road, London, S.E.1, died on Wednesday, 27th 
November, at the age of ninety. Mr. Nutt, one of the oldest 
solicitors in England, was admitted in 1895. 


On Active Service. 
Pitor OrriceR J. W. F. BARTHOLOMEW. 

Pilot Officer Joseph W. F. Bartholomew died on active 
service recently at the age of twenty-seven. He was admitted 
a solicitor in 1936, and shortly afterwards obtained an 
appointment in the office of the Treasury Solicitor. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in THE SoLiciTors’ JOURNAL from the 16th September, 1939, to 
the 30th November, 1940.) 

STATUTORY RULES AND ORDERS, 1940. 
Control of Paper (No. 19) Order, 1940, Direction No. 1, 

November 21. 

Defence (Finance) Regulations, 1939. 

Council, November 19, 1940. 
Defence. (Finance) Regulations (Isle of Man), 1939. 

ment Order in Council, November 19, 1940. 
Def.nce (Finance) Regulations, 1939. Order in Council, 

November 19, 1940, adding Regulation 60a. 

Defence (General) Regulations, 1939. Order in Council, 

November 19, 1940, adding Regulations 23cB and 40ab. 
Dry Batteries (Prices) (No. 3) Order, November 20. 
Factories (Glass Protection) Order, November 16. ‘ 
Food (Conditions of Sale) Order, November 19. 
Home Guard Officers’ Commissions. Order in 

November 19. 

Horticultural (Cropping) Amendment and Consolidation 

Order, November 20. 

Ice Cream (Restriction) Order, November 23. 
Lighting (Restrictions) (Amendment) (No. 3) 

November 21. 

Lighting Restrictions (Amendment) (No. 3) 

Ireland) Order, November 21. 
Milk (Retail Prices) Order, 1940. 

November 23. 

Motor Vehicles (Authorisation of Special Types) Order 
(No. 4), November 11. 
War Risks (Commodity 

November 20. 
Workmen’s Compensation (Medical Referees) Amendment 

Regulations, October 19. 

[E.P. indicates that the Order is made under Emergency Powers. | 


2022. 


E.P. 


E.R. 1989. Amendment Order in 


E.P. 1990. Amend- 


. 2001, 
. 2002. 


. 2016. 
. 2013. 
. 2012. 
No. 2017. Council, 
. 2011. 


. 2028. 
. 2018. Order, 


. 2019. (Northern 


. 2029. Amendment Order, 


No. 2024. 


No. 2015. Insurance) (No. 9%) Order, 


No. 2014. 


Copies of the above S.R. & O.’s, etc., can be obtained through 
The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 
London, W.C.2, and Branches. 








Legal Notes and News. 


The Home Secretary has revoked the Order made on 21st May 
imposing certain restrictions similar to those applicable to enemy aliens 
upon all aliens who came to this country as war refugees after 9th May. 
War refugees already in this country are now subject only to the 
restrictions which apply to all non-enemy aliens. 

LAW ASSOCIATION. 

The usual monthly meeting of the Directors was held on the 4th 
December, Mr. William Winterbotham in the chair. The other 
Directors present were Mr. Guy H. Cholmeley, Mr. W. Alan Gillett, 
Mr. G. D. Hugh-Jones, and the Secretary Mr. Andrew H. Morton. 
A sum of £243 was voted in relief of deserving applicants, and other 
general business was transacted 





Court Papers. 


SUPREME COURT OF JUDIGATURE. 
MICHAELMAS SITTINGS, 1940. 
20TA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CourRT Mr. JUSTICE 
Rota. No. L. FARWELL. 
Mr. Mr. Mr. 
Blaker Ritchie Jones 
Andrews More Ritchie 
Jones Blaker More 
Ritchie Andrews Blaker 
More Jones Andrews 
Blaker Ritchie Jones 
Grouper A. Group B. 
Me. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMoNDs. CROSSMAN. Moron. 
Non- Non- 
Witness. Witness. Witness. Witness. 
Mr. Mr. Mr. Mr. 
Andrews Blaker More 
Jones Andrews Blaker 
Ritchie Jones Andrews 
More Ritchie Jones 
Blaker More Ritchie 
Andrews Blaker More 


Date. 


Jones 
Ritchie 
More 

; Blaker 
3 Andrews 
4 Jones 


Dec. 9 
“ 





Stock Exchange Prices of certain Trustee Securities. 


Bank Rate (26th October, 1939) 2% Next London Stock Exchange Settlement, 
Thursday, 19th December, 1949. 
Middle 

Div. Price 

Months. 4 Dec. 

1940. 


_ t Approxi- 
mate Yield 
with 
redemption. 
€ s.d. 
a 


ENGLISH GOVERNMENT aerate 
Consols 4% 1957 or after 1113 
Consols 24% as - 76xd 
War Loan 3% 1955-59 .. - o* A 101 
War Loan 34% 1952 or after 1023 
Funding 4% Loan 1960-90 a M) 1133 
Funding 3° Loan 1959-69 i - ! 99 
Funding 23% Loan 1952-57... 5s 98 
Funding 24% Loan 1956-61. 2 925 
Victory 4% Loan Average life 21 years MS 112 
Conversion 5% Loan 1944-64 .. MN 107] 
Conversion 34%, Loan 1961 a after 103} 
Conversion 3% Loan 1948-53 : 102} 
Conversion 24% Loan 1944- 49° - 994 
National Defence Loan 3% 1954-58 .. 102 
Local iy 3% Stock 1912 or after 89xd 
“Bank Stock 3 
Guaranteed 3°% Stock (Irish Land Acts) 
1939 or after .. 
India 44% 1950-55 5 
India 34% 1931 or after 
India 3% 1948 or after .. 
Sudan 44% 1939-73 Average life 27 years 
Sudan 4% 1974 Red. in part after 1950 
Tanganyika 4% Guaranteed 1951-71 .. 
Lon. Elec. T. F. Corpn. 24% 1950-55 .. 


COLONIAL SECURITIES. 

* Australia (Commonwealth) 4° 
Australia (Commonwealth) 3}% 
Australia (Commonwealth) 3% 
*Canada 4%, 1953-58 

New South W ales 34% 1930 50. 
New Zealand 3% 1945 .. 
Nigeria 4%, 1963 . 

Queensland 34% 1950-70 
*South Africa 34% 1953-73 
Victoria 34% 1929-49 


CORPORATION STOCKS. 

Birmingham 3% 1947 or after 

Croydon 3% 1940-60 

Leeds 33%, 1958-62 . 

Liverpool 34% Redeemable by agreement 
with holders or by purchase 

London County 3°, Consolidated Stock 
after 1920 at option of Corporation .. 

London County 33% 1954-59 “se 

Manchester 3°, 1941 or after 

Manchester 3% 1958-63 a 

Metropolitan Consolidated 24% 1920-49 

Met. Water Board 3% “‘ A’* 1963-2003 

Do. do. 3% “Be 1934-2003 

Do. do. “EE” 1953-73 

Middlesex County Council 3% 1961- 66 

*Middlesex County Council 44% 1950-70 

Nottingham 3% Irredeemable .. 

Sheffield Corporation 34% 1968 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS. 

Great Western Rly. 4% Debenture 

Great Western Rly. 44% Debenture 

Great Western Rly. 5°, Debenture 1214 

Great Western Rly a % Kent Charge .. Vs 1144 

Great Western Rly Cons. Guaratiteed J 111 

Great Western Rly. 5% Preference .. } 84 5 19 
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* Not available to Trustees over par. 
$ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; iv the case of other Stocks, as at the latest date. 

















